STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RAI MARA PEREI RA COSTA AND
CLAUDI O DASI LVA, as parents and
nat ural guardi ans of RYAN COSTA
DASI LVA, a m nor,

Petitioners,

VS. Case No. 04- 0300N

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COMPENSATI ON ASSCOCI ATI ON,

Respondent ,
and

UNI VERSITY OF M AM, d/b/a

UNI VERSI TY OF M AM SCHOOL OF
MEDI CI NE and PUBLI C HEALTH
TRUST, d/b/a JACKSON MEMORI AL
HOSPI TAL,

| nt er venors.
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FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by Adm nistrative Law Judge WIlliamJ. Kendrick, held
a final hearing in the above-styl ed case on Novenber 15, 2004,
by video tel econference, with sites in Tall ahassee and M am ,

Fl ori da.
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For Petitioners: Jose F. Torres, Esquire
Freidin & Brown, P.A
Two Sout h Bi scayne Boul evard, Suite 3100
Mam , Florida 33131

For Respondent: David W Bl ack, Esquire
Frank, Weinberg & Black, P.L.
7805 Sout hwest 6th Court
Plantation, Florida 33324

For Intervenor University of Mam, d/b/a University of
M am School of Medi cine:

James D. DeChurch, Esquire

Marc J. Schleier, Esquire

Fow er, White, Burnett, P.A

Bank of Anmerica Tower, 17th Fl oor
100 Sout heast Second Street
Mam , Florida 33131

For Intervenor Public Health Trust, d/b/a Jackson Menoria
Hospital:

St ephen J. Keating, Esquire

M am - Dade County Attorney's O fice
Stephen P. O ark Center, Suite 2810
111 Northwest 1st Street

Mam , Florida 33128-1993

STATEMENT OF THE | SSUE

At issue is whether Ryan Costa DaSilva, a mnor, qualifies
for coverage under the Florida Birth-Related Neurological Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On January 26, 2004, Ryan Costa DaSilva, a minor, by and
t hrough Raimara Pereira Costa and Cl audio DaSilva, as parents

and natural guardians, filed a petition (claim with the



Di vision of Administrative Hearings (DOAH) for conpensation
under the Florida Birth-Rel ated Neurol ogical Injury Conpensation
Pl an (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
January 27, 2004, and on June 10, 2004, follow ng a nunber of
extensions of tinme within which to do so, NICA filed its
response to the petition for benefits and gave notice that it
was of the view that the infant did not suffer a "birth-related
neurol ogi cal injury,"” as defined by Section 766.302(2), Florida
Statutes. In the interim the University of Mam, d/b/a
University of Mam School of Medicine, and the Public Health
Trust, d/b/a Jackson Menorial Hospital, requested and were
accorded | eave to intervene.

At the hearing held on Novenber 15, 2004, Petitioners
of fered no evidence; Respondent's Exhibit 1 (the deposition of
Donald WIllis, MD.) and Exhibit 2 (the deposition of
M chael Duchowny, MD.) were received into evidence; and
University of Mam Exhibit 1 (the hospital records of
Rai mara Costa), Exhibit 2 (the hospital records of Ryan Costa),
Exhibit 3 (University of Mam's discovery requests and
Petitioners' responses) and Exhibit 4 (affidavits of Doctors

Wl lis and Duchowny, with attached nedical reports) were



received into evidence. No wi tnesses were called, and no
further exhibits were offered.

The transcript of the hearing was filed Decenber 3, 2004,
and the parties were accorded 10 days fromthat date to file
proposed orders. Respondent and Intervenors elected to file
such proposals, and they have been duly consi dered.

FI NDI NGS OF FACT

Prelimnary findings

1. Raimara Pereira Costa and Cl audio DaSilva are the
parents and natural guardi ans of Ryan Costa DaSilva, a m nor
Ryan was born a live infant at 10:15 p. m, Decenber 10, 2001, at
Jackson North Maternity Center (also referred to as JNMC or
Jackson North), Dade County, Florida, and on Decenber 11, 2001
foll owi ng the onset of seizure activity, he was transported by
anbul ance to Jackson Menorial Hospital, where he was admitted to
t he Neonatal Intensive Care Unit (NICU) at or about 8:44 a.m
At birth, Ryan's wei ght exceeded 2,500 grarns.

2. Anmong the physicians who provided obstetrical services
at Ryan's birth was Nahida H Chakhtoura, MD., who, at all
tinmes material hereto was a "participating physician” in the
Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan, as

defined by Section 766.302(7), Florida Statutes.



Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation or mechanical injury occurring in the course
of | abor, delivery, or resuscitation in the inmediate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.™
§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31, Fl a.
St at .

4. Here, while the uncontroverted proof denonstrated that
Ryan suffered an injury to the brain which rendered him
permanently and substantially nentally and physically inpaired,
it al so denmonstrated that his brain injury was caused by an
overwhel m ng infection (sepsis), that occurred well prior to the
onset of | abor, as opposed to having been caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation, as required for coverage
under the Plan.?

CONCLUSI ONS OF LAW

5. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,

t hese proceedings. § 766.301, et seq., Fla. Stat.



6. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Plan was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

7. The injured "infant, her or his persona
representative, parents, dependents, and next of kin," may seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel ated Neurol ogi cal Injury Conpensation Associ ati on,
whi ch adm nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury." 8 766.305(3), Fla. Stat.

8. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the adm nistrative | aw judge to whomthe cl ai m has
been assigned. 8§ 766.305(6), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the

di spute nust be resolved by the assigned adm nistrative | aw



judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

9. In discharging this responsibility, the admnistrative
| aw j udge nmust nmeke the follow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. If the
cl ai mant has denonstrated, to the
satisfaction of the admnistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i mpai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i medi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician

at birth." § 766.31(1), Fla. Stat.



10. Pertinent to this case, "birth-rel ated neurol ogi ca
injury" is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 granms for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the inmedi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially mentally and physically
inmpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congenital abnormality.

11. As the proponents of the issue, the burden rested on
Petitioners or Intervenors to denonstrate that Ryan suffered a
"birth-related neurological injury." 8 766.309(1)(a), Fla.

Stat. See also Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA

1997) ("[ T] he burden of proof, apart fromstatute, is on the
party asserting the affirmative issue before an adm nistrative
tribunal.").

12. Here, the proof failed to support the conclusion that,
more |ikely than not, Ryan suffered an "injury to the brain or
spinal cord caused by oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery, or resuscitation

which render[ed] . . . [hin] permanently and substantially

mental |y and physically inpaired."” Consequently, the record



devel oped in this case failed to denpnstrate that Ryan suffered
a "birth-related neurological injury,” wthin the nmeaning of
Section 766.302(2), and the claimis not conpensabl e.

88 766.302(2), 766.309(1), and 766.31(1), Fla. Stat. See also

Humana of Florida, Inc. v. MKaughan, 652 So. 2d 852, 859 (Fla.

5th DCA 1995)("[B]ecause the Plan . . . is a statutory
substitute for common law rights and liabilities, it should be
strictly constructed to include only those subjects clearly

enbraced within its terns."), approved, Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on v. MKaughan, 668

So. 2d 974, 979 (Fla. 1996).

13. Wiere, as here, the adm nistrative | aw judge

determnes that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imrediately to the parties by registered or certified mail."

§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8§ 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



ORDERED t he claimfor conpensation filed by Rainara Pereira
Costa and Cl audio DaSilva, as parents and natural guardi ans of
Ryan Costa DaSilva, a mnor, is dismssed with prejudice.

DONE AND ORDERED this 6th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm nistrative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 6th day of January, 2005.

ENDNOTE

1/ To address the cause and timng of Ryan's brain injury, N CA
of fered the deposition of Donald WIllis, MD., a physician
board-certified in obstetrics and gynecol ogy, as well as

mat er nal - fetal nedi ci ne (Respondent's Exhibit 1); and the
deposition of M chael Duchowny, MD., a physician board-
certified in pediatrics, pediatric neurology, and clinica

neur ophysi ol ogy (Respondent's Exhibit 2). Additionally,

| ntervenor University of Mam (UM offered the hospital records
of Raimara Costa pertinent to Ryan's birth (UM Exhibit 1); the
hospital records of Ryan's birth at Jackson North and post nat al
course at Jackson Menorial Hospital (UM Exhibit 2); University
of Mam's discovery requests to Petitioners and Petitioners
responses (UM Exhibit 3); and affidavits of Doctors WIlis and
Duchowny, with attached reports (UM Exhibit 4). Notably,

Dr. WIlis reviewed the nedical records related to Ryan's birth
and i medi ate postnatal course and was of the opinion that the
records failed to reveal any evidence of trauma or oxygen

10



deprivation during | abor, delivery, or resuscitation, to support
a conclusion that Ryan suffered a "birth-rel ated neurol ogi cal
injury." Further, Dr. Duchowny reviewed a videotape of Ryan, to
assess his degree of inpairnment, as well as the medical records
related to Ryan's birth and postnatal course, and was of the

opi nion that, while Ryan suffered an injury to the brain that
rendered hi m permanently and substantially nmentally and
physically inmpaired, his brain injury was caused by an
overwhel m ng infection (sepsis), that occurred well prior to the
onset of |abor, and was not the result of oxygen deprivation or
mechani cal injury occurring in the course of |abor, delivery, or
resuscitation. Inportantly, the opinions of Doctors WIlis and
Duchowny are consistent wth the nmedical records, and otherw se
uncontroverted. Consequently, the proof fails to support the
conclusion that Ryan's neurologic inpairnents resulted froman
injury to the brain caused by oxygen deprivation or nechani cal
injury occurring in the course of |abor, delivery, or
resuscitation. Rather, the uncontroverted proof denonstrates
that Ryan's brain injury was caused by an overwhel m ng
infection, that occurred prior to the onset of |abor. See
Wausau | nsurance Conpany v. Tillman, 765 So. 2d 123 (Fla. 1st
DCA 2000) ("Because the nedical conditions which the clai mant

al l eged had resulted fromthe workpl ace incident were not
readi |y observabl e, he was obliged to present expert nedical

evi dence establishing that causal connection."); Ackley v.
Ceneral Parcel Service, 646 So. 2d 242 (Fla. 1st DCA

1995) (determ ni ng cause of psychiatric illness is essentially a
medi cal question, requiring expert nedical evidence); Thomas v.
Sal vation Arny, 562 So. 2d 746, 749 (Fla. 1st DCA 1990)("In

eval uati ng nedi cal evidence, a judge of conpensation clainms nay
not reject uncontroverted nmedical testinony without a reasonable
expl anation.").

COPI ES FURNI SHED
(By certified mail)

Philip Freidin, Esquire

Freidin & Brown, P.A

Two Sout h Bi scayne Boul evard, Suite 3100
Mam , Florida 33131

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308
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David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest 6th Court

Pl antation, Florida 33324

James D. DeChurch, Esquire

Marc J. Schleier, Esquire

Fow er, White, Burnett, P.A.

Bank of Anerica Tower, 17th Fl oor
100 Sout heast Second Street
Mam, Florida 33131

Stephen J. Keating, Esquire

M am - Dade County Attorney's Ofice
Stephen P. Clark Center, Suite 2810
111 Northwest 1st Street

Mam, Florida 33128-1993

Jackson Menorial Hospital
1611 Northwest 12th Avenue
Mam , Florida 33136

Rashi da Bl ake, M D.
Jackson Menorial Hospital
1611 Nort hwest 12th Avenue
Mam, Florida 33136

Nahi da Chakht oura, M D.
Jackson Menorial Hospital
1611 Northwest 12th Avenue
Mam, Florida 33136

Charl ene W I I oughby, Director
Consuner Services Unit - Enforcement
Departnent of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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